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In the Court of Appeals of the District of Columbia. 


No. 2461. 

Carrie Bowen, Appellant, 
vs. 

Herman R. Howenstein. 


1 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 17604. Administration. 

Estate of Rose Kraemer, Deceased. 

To the Supreme Court of the District of Columbia: 

The petition of Herman R. Howenstein respectfully shows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia. 

2. That R ose Kraemer, widow, late a citizen of the United States 
and a resident of the District of Columbia, departed this life in the 
District of Columbia on or about the 4th day of December, A. D. 
1910, leaving her surviving as her only heir at law and next of kin, 
her sister Carrie Bowen, who is of full age. 

3. That said decedent, at the time of her death, was seized of the 
following real estate, to wit: premises known as No. 321 13th Street, 
Southwest, valued at about $2600. and subject to a deed of trust of 
about $450.; premises No. 733 Gresham Place, Northwest, valued at 
about $2950., and subject to a deed of trust of about $300.; premises 
No. 1623, Kramer Street, valued at about $650., and premises No. 

1907 17th Street, Northwest, valued at about $2575 and sub- 

2 ject to a deed of trust of about $500. That said decedent left 
personal property consisting of jewelry and household furni¬ 
ture valued at about $1000.00. 

4. That said decedent, so far as your petitioner has been able to 
learn, left no debts except for the expenses incident to her last illness, 
and that these expenses, together with the funeral expenses do not 
exceed $450.00. 

5. That said decedent left a last will and testament bearing date 
on the thirtieth day of September, A. D. 1910, which has been filed 
with the Register of Wills for probate and record. 

6. That your petitioner is named by the testatrix in said will as 

1—2461a 
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the executor thereof, and as such believes himself entitled to letters 
testamentary upon said estate. 

7. That said Carrie Bowen has signed a waiver of citation and of 
publication of advertisement, and has consented that your petitioner 
l>e appointed executor of said will, which said waiver is annexed 
hereto, hereby referred to and made a part hereof. 

The premises considered, your petitioner respectfully prays: 

First. That said last will, dated September 30th, 1010, be admitted 
to probate and record as to real and personal property as the last will 
and testament of said Rose Kraemer, deceased. 

Second. That letters testamentary thereon be granted unto your 
petitioner. 

3 Th ird. And for such other and further relief as the nature 

of the case may require and to the Court may seem meet and 

proper. 

HERMAN R. IIOWENSTEIN, Petitioner. 

WALTER C. ENGLISH, 

Attorney ftr Petitioner. 


District ok Columbia, ss: 

I, Herman R. Howenstein, being first duly sworn, do, on oath 
depose and say, that I have read the foregoing petition by me sub- 
scribed, and know the contents thereof; that the facts therein stated 
upon my personal knowledge, are true, and those stated upon infor¬ 
mation and belief, I believe to be true. 

HERMAN R. HOWENSTEIN. 


Subscribed and sworn to before me this 14th dav of December 
A. D. 1910. 

JAMES MALCOLM HENRY, 
[notarial seal.] Notary Public , 1). ('. 

(Endorsement: Petition for Probate and Record and letters Test. 
Filed Dec. 10. 1910. James Tanner, Register of Wills, I). C., Clerk 
of Probate Court.) 


4 I, Carrie Bowen, sole heir at law and next of kin of Rose 

Kraemer, deceased, being acquainted with the contents of the 
petition of Herman R. Howenstein, dated Deceml>er 14th, 1910, and 
hereto annexed, consent that the court may act upon said petition 
without further notice to me. 

I further consent that said Herman R. Howenstein l>e appointed 
executor of the estate of said decedent and that he l>e required to give 
only such bond as the court mav require. 

CARRIE BOWEN. 
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Order. 


Upon consideration of the petition of Herman R. Howenstein 
filed herein and of the waiver of citation and publication of adver- 
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tisement and the consent of the adult heir at law, and it appearing to 
the Court that the will of Rose Kraenier, deceased, bearing date of 
September 30, 1910, has l>een duly tiled, the execution thereof proved 
by the oaths of two attesting witnesses thereto, and no objection 
having been signified to the Court, it is by the Court, this lGtli day of 
December, A. D. 1910; 

Ordered, adjudged and decreed, that said will be, and the same 
hereby is, admitted to probate and record, as to real and personal 
property, as the last will and testament of Rose Kraemer, deceased; 
and it is further 

Ordered and decreed that letters testamentary thereon be, and the 
same are hereby, granted unto Herman R. Howenstein, the executor 
named in said will, upon his giving bond in the penalty of Five 
Thousand dollars ($5000.00) conditioned for the faithful perform¬ 
ance of his trust. 

ASHLEY M. GOULl), Justice. 

(Endorsement: Order admitting Will to probate and record. 
Filed Dec. 16, 1910. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 
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Caveat. 


Your Caveator, Carrie Bowen, respectfully shows to the Court as 
follows: 

L That she is a citizen of the United States, a resident of the Dis¬ 
trict of Columbia, and files this caveat as a sister and next of kin of 
Rose Kraemer, deceased. 


2. That Rose Kraemer (widow) late a resident of the city of Wash¬ 
ington, District of Columbia, departed this life in said District on the 
4th day of December, A. D. 1910, leaving a paper writing purporting 
to be her last will and testament, dated on the 30th day of September, 
A. I). 1910, in which one Herman R. Howenstein is named as 
executor therein. 

4 hat shortly after the death of said Rose Kraemer your 
caveator was called upon by one Walter C. English, Esquire, an 
attorney at law, and representing said Herman R. Howenstein re¬ 
quested your petitioner to sign a paper and thereby permit said 
alleged last will and testament to be admitted to probate and record. 
\our caveator did sign said paper in ignorance of her rights, the 
legal character of said paper not having been fully explained to her, 
whereupon said alleged last will and testament was admitted to pro¬ 
bate and record and Letters Testamentary were thereupon granted 
unto to said Herman R. Howenstein. 

4. Your caveator further states that since the granting of said 
letters Testamentary she has been informed and verily believes, 
and expects to prove by competent testimony, at the trial of 
7 this cause, and being so informed and believing, avers 

(a) That the said paper writing bearing date on the 30th 
day of September, 1910, was not executed according to law; 

(6) That at the time of the alleged execution of said paper writing 
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the said decedent by reason of her mental and physical informities, 
was not of sound and disposing mind, or capable of executing a valid 
will or deed. 

(c) That the alleged execution of said paper writing, was obtained 
by fraud and false representations then and there practised upon 
said Rose Kraemer by Herman R. Howenstein, and by other persons 
whom your caveator expects to name and designate at the trial of 
said cause; 

(d) That the alleged execution of said paper writing was obtained 
by undue influence and coercion then and there practised upon said 
Rose Kraemer by the said Herman R. Howenstein, and by other 
persons whom your caveator expects to name and designate at the 
trial of said cause, which undue influence and coercion bv reason of 
said decedent's mental and physical infirmities she was unable to 
resist. 

5. Your petitioner therefore states that the said paper writing, 
dated on the 30th day of September, 1010. is not in law or in fact 
the last will and testament of said Rose Kraemer. deceased. 

The premises considered, your caveator therefore prays 

1. That issues Ik? framed and set to a jury for trial as to the 
validity of said alleged last will and testament of Rose Krae*ner, 
deceased. 

8 2. That citation, with a copy of this caveat, he served u|>on 

said Herman R. Howenstein. and that he be required to make 
answer thereto. 

3. That Letters Testamentary as issued to said Herman R. ITowen- 
stein be revoked and that a collector or collectors he appointed to 
take charge of the |>ersonal property of said decedent. 

4. That your caveator may have such other and further relief as 
the nature of the case may require and to the Court may seem meet 
and proper. 

CARRIE BOWEN. 


WILT JAM B. REILLY, 

Attoroe)/ for Coventor. 


District of Columbia, ss: 

I. Carrie Bowen, upon oath state that l have read the foregoing 
caveat by me subscribed, and know the contents thereof; that the 
facts therein stated upon my personal knowledge are true, and those 
stated upon information and belief I believe to he true. 

CARRIE BOWEN. 

Subscribed and sworn to before me this 10th day of January, 1911. 

WM. C. TAYLOR. 

Depoti/ Register. 

(Endorsement: Caveat to Will. Filed Jan. 10. 1911. James 
Tanner, Register of M ills. D. C., Clerk of Probate Court. William B. 
Reilly, Att’y for Caveator.) 
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9 In the Supreme Court of the District of Columbia, Holding 

the Probate Court. 

Administration, No. 17604. 

In the Matter of the Estate of Rose Kraemer, Deceased. 

Now comes here Herman R. Ilowenstein, Executor of the will of 
said deceased, in response to the citation issued herein on the 10th 
day of January 1911, and for answer to the caveat filed herein by. 
Carrie Bowen, or to so much thereof as he is advised it is necessary 
or material for him to make answer unto, answering says: 

1. lie admits the averments of paragraph one of said caveat. 

2. He admits the averments of paragraph two of said caveat. 

3. He admits the averments of paragraph three of said caveat 
except the averments that said caveator signed the paper therein 
referred to in ignorance of her rights and that the legal character of 
said paper was not fully explained to her. each of which averments 
lie denies. Further answering said paragraph he avers that said 
caveator had in her possession several days before signing of the 
paper therein referred to a copy of the will of said deceased and was 

fully acquainted with its contents. That before signing said 

10 paper she was fully advised as to its nature and the effect of 
her signing it and that she signed the same freely and will¬ 
ingly. 

4. Answering the fourth paragraph of said caveat he says he 
has no knowledge of what said caveator has heen informed hut he 
denies that the said will of said deceased was not executed accord¬ 
ing to law; that at the time of its execution said deceased was not 
of sound and disposing mind, capable of executing a valid will or 
deed: that its execution was obtained by fraud and false represen¬ 
tations then and there practiced upon said deceased hv him and 
other persons; and that its execution was obtained by undue in¬ 
fluence and coercion then and there practiced upon said deceased by 
him and by others. 

fi. He denies the averments of paragraph five of said caveat. 

6. Further answering said caveat he savs that after the said will 
of said deceased was bv this Honorable Court admitted to probate 
and record as a will of real and personal estate on to wit the 16th 
dav of December 1910. and after letters testamentarv under said 
will were granted to him on to wit the 20th dav of December 1910. 
and on to wit the 22d dav of December 1910, pursuant to a request 
made of him as Executor of the will of said deceased bv said 
caveator, as the sole residunrv legatee and devisee under the will of 
said deceased, be delivered to her certain articles of iewelrv forming 
a part of the residuarv estate of said dooensed. which said articles of 
jewelry have been dulv apnraised herein to be of the value of over 
one hundred dollars: and which said articles of iewelrv are. as be is 
informed and believes and therefore avers, now in the possession of 
said caveator. Said caveator receipted to him as Executor for said 
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articles and a true copy of said receipt is herewith attached marked 
Exhibit A and is prayed to t>e read as a part of this answer. 
11 lie is advised hv counsel that bv reason of the consent of 

t 

said caveator to the prohate of said will of the acceptance by 
her of a part of the estate of said deceased as set forth in this answer, 
said caveator is precluded and estopped from in any manner ques¬ 
tioning or attacking the validity of said will of said deceased in this 
or any other proceeding. 

And having fully answered he prays to l>e hence dismissed with 
his reasonable costs. 

HERMAN R. HOWENSTETN. Executor. 


MADDOX and GATLEY, 

Attorney a for Executor. 

District of Columbia, *s: 

Before me the undersigned a notary public in and for the Dis¬ 
trict aforesaid personally appeared Herman R. TTowenstein who, 
being first duly sworn, deposes and says: T have read over the fore¬ 
going answer by me subscribed and know the contents thereof; the 
matters and things therein stated as of my personal knowledge are 
true: and those stated upon information and belief T believe to be 
true. 

HERMAN R. HOWENSTETN. 

Subscribed and sworn to before me this 18th dav of January, 
A. D. 1011. 

f notarial seal.] GEORGE W. SLATER, 

Notary Public, T). C. 
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“Extttbit A.” 


Dec. 22, 1010. 

Received from H. R. Howenstein Executor of the Estate of Rose 
Kraemer. deceased the following articles: one silver watch, one gold 
watch (ladies'): one garnet bracelet: one pair gold plated cuff but¬ 
tons. one gold chain set with small diamonds, one garnet brooch; 
one gold locket sot with three pearls, one ladies’ gold filled chain, 
one ladies’ chain, one gentlemen’s gold filled chain, two silver belt 
buckles, one battle axe pin set with diamonds, one soltaire diamond 
ring, one turquoise ring set with diamonds, one masonic pin, one 
carved peach stone charm, one german silver purse, one ladies’ gold 
chain. 

CARRIE BOWEN. 

(Endorsement: Answer of Herman R. Howenstein, Executor to 
Caveat of Carrie Bowen. Filed Jan. 18, 1911. James Tanner, 
Register of Wills, D. C. Clerk of Probate Court.) 
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13 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration, No. 17604. 

In the Matter of the Estate of Rose Kraemer, Deceased. 
Replication to the Answer of Herman R. Howenstein. 

Carrie Bowen, your caveator, says, in answer to the third paragraph 
of said answer, that she did sign said citation in ignorance of her 
rights or legal character of said paper, and that said paper was not 
fully explained to her. She further denies that she fully examined 
the contents of said will or knew the legal effect thereon, but says 
that said signature to the said waiver was obtained from her before 
she had full knowledge of the effect of said will, and from her when 
she had no knowledge as to the effect of the said waiver. 

Your caveator joins issue on the 4th and 5th paragraphs of said 
answer. 

Replying to the 6th paragraph of said answer, she admits that 
said will was admitted to probate as alleged therein, but denies that 
she made any request for any jewelry from the said executor, but 
says that the said executor, of his own volition, called on her two 
days after the probate of said will and delivered to her certain 
jewelry, of the value of about twenty dollars, claiming that said 
jewelry was a part of the residuary devise in said will; that at the 
time of the delivery of said jewelry, caveator signed some sort of 
paper, but she has no knowledge of what said paper was. 

14 Caveator further says that the said jewelry that was delivered 
to her was a part of the personal estate of the said Rose 

Kraemer and was never devised to her, but should have been kept 
by said executor for the purpose of paying the debts of said estate; 
that said attempted gift to her was null and void and of no effect, 
and that said executor had no right or authority to give the same 
to your caveator; and that the same now is and always was a part 
of the personal estate of the said Rose Kraemer. 

Further answering said paragraph, caveator says that at the time 
of the delivery of said jewelry to her, she was unaware of the fact 
that such delivery might be claimed in any way to affect her legal 
rights to contest said will, and that as soon as she became aware of 
the fact that said jewelry was not devised to her but was a part of the 
personal estate of said Rose Kraemer and that the same was given 
to her to try and work an estoppel against her, she tendered back 
the jewelry to the said Howenstein. She further says that the re¬ 
ceipt by her of the said jewelry in no way affects her* legal rights to 
contest said will, and that she is the sole next of kin of the said 
Rose Kraemer; that the said attempted delivery to her of the said 
jewelry in no way affects the legal rights or status of any one* that 
said jewelry is still the personal estate of the said Rose Kraemer and 
can be used for the payment of debts; that the said alleged gift on 
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the part of the executor was in fraud of the rights of creditors and 
the rights of your petitioner; that if said will were set aside and de¬ 
clared null and void, your petitioner, as administrator, would come 
into possession of said jewelry and be entitled, as next of kin 
15 and heir at law, to all of the real and personal estate of the 
said Rose Kraemer, and your petitioner could, by reason of 
the fact that she would l>e sole and whole owner of all of said prop¬ 
erty, pay the debts out of whatsoever property she pleased. 

Caveator further alleges that she is advised, and being advised be¬ 
lieves, that the said Herman R. Howenstein is an attorney at law, 
and that, immediately after the death of her sister, she communi¬ 
cated with him and that he called on her, with a copy of the will, 
informed her that she would receive the bulk of the estate and that 
all she had to do was to stick by him and everything would be 
right. 

Your petitioner joins issue on each and every fact in said answer 
not specifically denied in this replication. 

Caveator further says that she employed an attorney to look into 
the matter and she is advised that the legacies amount to thirty- 
five hundred dollars (*$3,500) ; that there are $1,050 worth of debts, 
$1,200 of which is secured by mortgage on said property, said mort¬ 
gages being made by the said Rose Kraemer; and that, after the 
payment of said mortgages out of the personal estate, there will be 
still a charge on the real estate for the balance due thereon, and, 
after the payment of the legacies and said balance of debts, there 
will be little, if anything, left for your j>etitioner. 

CARRIE BOWEN, Caveator. 

WILLIAM B. REILLY, 

I> W. BAKER, 

Attorneys for Caveator. 


10 District of Columbia, w: 

I, Carrie Bowen, do solemnly swear that I have read the fore¬ 
going answer by me subscril)ed and know the contents thereof; that 
the matters and things therein stated of my own |>ersonal knowledge 
are true, and those stated upon information and belief, I believe to 
be true. 

CARRIE BOWEN. 


Subscril)ed and sworn 
A. D. 1911. 


to before me this 18th dav of Februarv, 

i/ / 

M. J. GRIFFITH, 

Dejmty Register of Wills. 


(Endorsement: Replication to the answer of Herman R. Howen¬ 
stein. Filed Feb. 18, 1911. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court.) 
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17 In the Supreme Court of the District of Columbia. 

Administration No. 17604. 

In the Matter of the Estate of Rose Kraemer, Deceased. 

On consideration of the caveat of Carrie Bowen, tiled against a 
certain paper writing dated the 30th day of September, A. D. 1910, 
filed herein on the 8th day of December, 1910, purporting to lie the 
last will and testament of said deceased, which said will was on the 
16th day of December, 1910, admitted to probate and record; and 
the answer to the caveat and replication filed thereto, it is this 8th 

December 

day of [November],* A. D. 1911, ordered that the following issues 
be, and they are hereby, framed to be tried before a jury on the 8th 

January 

day of | DecemberJ,* A. D. 1912. 

1. W as the said Carrie Bowen on the 16th day of December, 
A. D. 1910, estopped from disputing the validity of said paper 
writing, dated the 30th day of September, A. D. 1910, as the last 
will and testament of Rose Kraemer, deceased, as a will of real and 
personal property ? 

2. W as the said Carrie Bowen on the 22d day of December, 1910, 
estopped from disputing the validity of said paper writing, dated the 
30th day of September, 1910, as the last will and testament of Rose 
Kraemer, deceased, as a will of real and personal property? 

3. Was the paper writing dated the 30th day of September, A. D. 
1910, purporting to be the last will and testament of said Rose 
Kraemer, deceased, executed and attested in due form, as required 
by law? 

4. W as the said Rose Kraemer, at the time of the execution of 
said paper writing, alleged to be her last will and testament, bearing 

date the 30th day of September, A. D. 1910, of sound and 

18 disposing mind, and capable of making a valid deed of con¬ 
tract? 

Yes. 

5. W T as the said paper writing, dated the 30tli day of September, 
A. D. 1910, obtained, or the execution thereof procured from the 
said Rose Kraemer, by undue influence of Herman ft. llowenstein, 
Louise Muehleisen, or any other person, or persons? 

6. W’as the said paper writing dated the 30th day of September, 
A. D. 1910, obtained, or the execution thereof, or subscription 
thereto, procured from the said Rose Kraemer, by coercion, fraud, 
or duress practiced upon the said Rose Kraemer, by Herman R. 
llowenstein, Louise Muehleisen, or any other person, or persons? 

By the Court: 

WRIGHT, Justice. 

(Endorsement: Issues. Filed Dec. 8, 1911. James Tanner, 
Register of W’ills, 1). C. Clerk of Probate Court.) 


[• Words enclosed in brackets erased in copy.] 
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19 Monday, April 15, 1912. 

In re Estate of Rose Kraemer, Deceased. 

Carrie Bowen (Caveator), Defendant, 

vs. 

Herman R. Howenstein (Caveatee), Plaintiff. 

No. 17004. 

Mr. Justice Barnard Presiding. 

Adm. Doc. 43. 

Now come here again the parties aforesaid in manner aforesaid, 
and the same jury that was respited on Thursday last; whereupon 
the jury, after the case is given them in charge, upon their oath 
(and hv instruction of Court) sav: 

In answer to the First Issue: 

Was the said Carrie Bowen on the 15th day of December, A. D. 
1910, estopped from disputing the validity of said paper writing 
dated the 30th day of Septeml>er,* A. D. 1910, as the last will and 
testament of Rose Kraemer. deceased, as a will of real and personal 
property ? 

They answer “Yes.” 

In answer to the Second Issue: 

Was the said Carrie Bowen on the 22nd dav of December. 1910. 
estopped from disputing the validity of said paper writing, 

20 dated the 30th day of September, 1910, as the last will and 
testament of Rose Kraemer, deceased, as a will of real and 

persona 1 property ? 

Thev answer ‘•Yes.*' 

%> 

In answer to the Third Issue: 

Was the paper writing dated the 30th day of September, A. D. 
1910, purporting to he the last will and testament of said Ro<e 
Kraemer, deceased, executed and attested in due form, as required 
by law ? 

Thev answer “Yes.” 

In answer to the Fourth Issue: 

Was the said Rose Kraemer, at the time of the execution of 
the said paper writing, alleged to l>e her last will and testament, 
hearing date the 30th day of Septeml>er. A. I). 1910, of sound and 
disposing mind, and capable of making a valid deed or contract? 
Thev answer “Yes.” 

In answer to the Fifth Issue: 

Was the said paper writing, dated the 30th day of September. 
A. D. 1910, obtained or the execution thereof procured from the 
said Rose Kraemer bv undue influence of Herman R. Howenstein, 
Louise Muehleisen. or any other person, or persons? 

Thev answer “No.” 

In answ’er to the Sixth Issue: 

Was the said paper writing dated the 30th day of September, 
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A. D. 1910, obtained, or the execution thereof, or subscription 
thereto, procured from the said Rose Kraemer by coercion, fraud, 
or duress practiced upon the said Rose Kraemer, by Herman R. 
Howenstein, Louise Mueldeisen, nr any other person or persons? 
Thev answer “No.” 

Docket Entn>«. 

1912. April 15.—Verdict sustaining Will. 

(Endorsement:) Third Minute Entry—Verdict sustaining Will. 
Filed Apr. 15, 1912. James Tanner, Register of Wills, D. C. Clerk 
of Probate Court.) 


21 In the Supreme Court of the District of Columbia. Holding 

a Probate Court. 

Administration, No. 17604. 

In the Matter of the Estate of Rose Kraemer. Deceased. 

4 

Order. 

This cause coming on to be heard upon the caveat filed to the 
last will and testament of Rase Kraemer, deceased, the several plead¬ 
ings and proceedings in the cause and the verdict of the jury upon the 
issues framed, which said verdict was rendered on the 5" day of 
April, 1912. and the motion for a new trial, it is by the Court, this 
8th day of May, 1912. 

Adjudged, Ordered and Decreed that the said motion for a new 
trial be, and the same is hereby overruled, an 

And Tt Is Further Adjudged. Ordered and Decreed that the said 
probate of said will heretofore made on the 15th day of December, 
lie, and the same is hereby confirmed, and the said caveat lie, and the 
same is hereby dismissed with costs, the said costs to be taxed as 
required bv law. 

JOB BARNARD, Justice. 

From the foregoing decree the caveator in open court 

22 prays an appeal to the Court of Appeals, and the penalty of 
the bond for costs upon appeal is hereby fixed at two hun¬ 
dred dollars ($200.) 

By the Court: 

JOB BARNARD, Justice. 

Mem.— May 15, 1912. Appeal Bond filed and approved. 

(Endorsement: Order. Filed May 8,, 1912. James Tanner, 
Register of Wills, D. C. Clerk of Probate Court.) 
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This seventh day of June, 1912. the bill of exceptions is submitted 
by the caveator to the Court for its signature, proper notice having 
ben given to the caveatee of the time of said submission, it is by the 
Court, this seventh day of June, 1912, 

Ordered that the bill of exceptions be, and the same is hereby sub¬ 
mitted as aforesaid, and that the time of tiling the transcript of 
record in the Court of Appeals, be, and the same is hereby extended 
to the third day of September, 1912. 

Bv the Court: 

JOB BARNARD, Justice. 


(Endorsement: Submission of Bill of Exceptions and Extending 
Time for Piling Transcript on Appeal. Filed Jun- 7. 1912. James 
Tanner. Register of Wills, D. C. Clerk of Probate Court.) 


24 Assignments of Error. 

The following errors will be relied upon in the Court of Appeals 
to reverse the judgment entered by Mr. Justice Barnard in the above 
entitled cause. 

1. The Court erred in admitting in evidence the paper signed by 
the caveator, called the waiver of citation. 

2. The Court erred in refusing to permit the caveator to testify 
to the conversation she had with Mr. English in regard to anybody 
contesting the paper writing. 

3. The Court erred in refusing to permit the caveator to answer 
the following question: 

“Whether or not when von (the caveator) signed this waiver of 
citation you had a right to contest the will.” 

4. The Court erred in refusing the caveator to answer the follow¬ 
ing question: 

“T will ask what knowledge, if any, at the time you signed this 
waiver of citation, you had of the right to contest the will.” 

5. The Court erred in ruling as incompetent the answer made by 
the caveator to the following question: 

“Now. T will ask you whether or not. at the time this jewelry 
was delivered, as you sav it was, you had any knowledge of vour 
rights as to what effect, if any. it would have upon vour right to 
contest this will.” 

Said caveator answered, “No sir: T did not.” 

3. The Court erred in sustaining the objection to the following 
question: 
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25 “I will ask you what knowledge, if any, you had of the 

rule of law that a party who receives a bequest or devise 
under a will cannot attack that will.” 

7. The Court erred in refusing to permit the witness to answer 
the following question: 

“I want to ask you whether or not, while your sister was living 
with you, and prior thereto, you took any particular notice as to 
her mental condition.” 

8. The Court erred in refusing to j>ermit the witness, Mrs. Phipps, 
to answer the following question: 

“I want to ask von whether or not while vour aunt lived with vou, 
you ever noticed anything peculiar about her.” 

9. The Court erred in refusing to permit the caveator to give testi¬ 
mony on all the issues framed to be tried by a jury. 

10. The Court erred in refusing to permit the caveator to testify 
that she did not know that she bad a right to caveat the will at the 
time she signed the paper, or at the time she received the jewelry 
and gave a receipt for it. and that she did not learn that she had a 
rigid to caveat the will until she consulted her attorney, Mr. Reilly. 

11. The Court erred in not permitting the caveator to testify that 
she was aware of the existence of another will, and she believed the 
other will prevented her from caveating this will. 

12. The Court erred in holding that the caveator was estopped 
as matter of law. 

18. The Court erred in instructing the jury that as a matter of 
law the issues in regard to estoppel should be answered in the 
affirmative. 

14. The Court erred in •instructing the jury to return a 
2d verdict answering the first, second, and third issues in the 
affirmative, answering the fourth issue in the affirmative, 
and the fifth and sixth in the negative, said error of the Court being 
alleged as a separate error as to each issue. 

15. The Court erred in not instructing the jury as matter of law 
that there is no estoppel as against the caveator from contesting the 
will. 

D. W. BAKER, 

WM. B. REILLY, 
Attorneys for Caveator. 

(Endorsement: Assignments of Error. Filed Jun- 11, 1912. 
James Tanner. Register of Wills, D. C., Clerk of Probate Court.) 

27 Tn the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

No. 17604. 

Tn re Estate of Rose Kraemer, Deceased. 

Upon motion the time for signing and settling the bill of excep¬ 
tions heretofore submitted to the Court, is by the Court, this 14tih 
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day of June, 1912, extended and continued until the 15th day of 
August, 1912. 

By the Court. 

JOB BARNARD, Justice. 

(Endorsement: Time for signing bill of exceptions. Order. 
Filed Jun- 14, 1912. James Tanner, Register of Wills, D. C. 
Clerk of Probate Court.) 

28 Bill of Exceptions. 

Be it remembered that at the trial of this cause, l>efore the jury 
was sworn, the Court made the order directing that the caveatee 
Herman R. Howenstein be plaintiff and that the caveator Mrs. 
Carrie M. Bowen, l>e defendant, and that the caveatee proceed with 
his case, proving the due execution of the will and offering what 
evidence he had on the issues of estoppel. The Court limiting the 
testimony of caveatee to the due execution of will and question of 
estoppel stating that he would limit the testimony of caveator .in 
the same manner, until he was convinced it would be necessary to 
go on with the other issues. 

Thereu|>on, the jury being sworn, the caveatee, after proving the 
due execution of the will by the subscribing witnesses thereto, had 
Walter C. English, one of the subscribing witnesses, resume the 
stand in l>ehalf of the caveatee. and he testified as follows: That after 
the death of Mrs. Kraemer, he filed a petition in behalf of Mr. 
Howenstein. the executor mimed*in the will, for the probate of the 
will and that attached to said petition was a paper bearing the 
signature of Mrs. Carrie M. Bowen, the caveator. Thereupon coun¬ 
sel-for the caveatee offered said paper in evidence, to which counsel 
for the caveator objected on the ground that the paper cannot in 
any sense l>e treated as an estoppel, as it is a mere waiver of citation; 
that the Court overruled said objection and counsel for the caveator 
noted an exception, and said paper was read to the jury as folows: 

29 “Waiver of Citation. 

“I, Carrie Bowen, sole heir at law and next of kin of Rose 
Kraemer. deceased, being acquainted with the contents of the peti¬ 
tion of Herman R. Howenstein, dated Deceml>er 14, 1910, and 
hereto annexed, consent that the Court may act upon said petition 
without further notice to me. 

“I further consent that said Herman R. Howenstein l>e appointed 
executor of the estate of said decedent, and that he be required to 
give only such bond as the Court may require. 

CARRIE BOWENS 

Which said paper was attached to the petition for the probate of 
said will at the time Mrs. Bowen signed the same. 

Thereupon counsel for the caveatee read in full to the jury the 
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petition for the probate of the will. Witness further testified that 
he prepared the will of Mrs. Kraemer, which will reads as follows: 

“1, Hose Kraemer, of the District of Columbia, being of sound 
and disposing mind and memory, do make, publish, and declare 
this as and for my last will and testament, hereby revoking any and 
all wills, testaments and codicils, by me at any time heretofore made. 

“First. 1 direct tin it payment of all my just debts and funeral 
expenses. 

“Second. 1 give and bequeath: Unto Annie M. Knox my pearl 
and diamond ring and one of my diamond ear-ings; unto Carolyn 
Howenstein my sapphire and diamond ring and one of my diamond 
ear-ings; and unto Mollie Dennison my round diamond breast pin. 

“Third. I give, bequeath and devise unto my friend 11. R. Ilowen- 
stein, and unto any trustee whom he by deed or will may appoint, 
all the rest and residue of my property and estate, real, personal and 
mixed, and wheresoever situate, of which 1 may die seized and pos¬ 
sessed or to which 1 may in any manner lie entitled, in and upon 
the following trusts, to wit: 

“A. To hold and to manage and to control the same and the in¬ 
come therefrom, according to his judgment and discretion, grant¬ 
ing unto him and his successors, full power to invest and reinvest, 
to mortgage, to sell at public or private side, and to convey in fee 
simple. Any purchaser or purchasers not to l»e required to see to 
the application of the purchase money. 

"B. To pay unto my niece Rose Phipps, her heirs or assigns the 
sum of Five Hundred ($500) dollars. 

“C. To pay unto \ ernon M. Knox his heirs or assigns, the sum 
of One Thousand ($1000) dollars. 

“D. To pay unto Alma Knox her heirs or assigns the sum of One 
Thousand ($1000) dollars. 

“F. To pay unto Rowland Howenstein his heirs or assigns the 
sum of One thousand ($1000) dollars. 

“F. After payment of the above legacies I direct my said trustee 
to convey unto my sister Carrie Bowen in fee simple all the 
30 rest and residue of mv estate. 

“Fourth. I nominate and appoint my friend H. H. How¬ 
enstein, executor of my will and guardian of the property and estate 
of such of the parties hereinbefore mentioned as shall be minors at 
the time of my death. 

“In testimony whereof I have signed my name and affixed my 
seal this 30th day of September, A. D. 1910. 

“ROSE KRAEMER. fsEAc,.] 

“Signed, sealed, published and declared in our presence by Rose 
Kraemer, the above named testatrix, as and for her last will and 
testament, and we in her presence and at her request and in the 
presence of one another, have subscribed our name- as witnesses 
thereto this thirtieth day of September, A. D. 1910. 

L. L. HAUSER, 

1314 F St. N. W. 
WALTER C. ENGLISH, 

Fendall Bwilding ” 
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Witness further testified in response to the question, with whom 
did he arrange an apjH>intinent when Mrs. Kraemer was to execute 
her will, that he asked Mrs. Bowen when it would he most con¬ 
venient from him to see Mrs. Kraemer, and she said to come next 
morning; the latter at the time of the signing of the will and at 
the time of her death living with the caveator Mrs.. Bowen; that 
when witness called at the house for the purpose of having Mrs. 
Kraemer execute the will, he saw Mrs. Bowen or M rs. Phipps, Mrs. 
Bowen s daughter; that he called to have the will executed pursuant 
to an arrangement with Mrs. Kraemer, in accordance with the sug¬ 
gestion of Sirs. Bowen; that after the death of Mrs. Kraemer, wit¬ 
ness saw Mrs. Bowen, either the morning of the 14th, or the morn¬ 
ing of the loth of Deceml)er. 1910, at her home on O Street, and 
took with him the original petition and the waiver of citation, and 
read the petition and the contents of the paper which she signed 
over to her. aloud and then opssed it to her and she read it; that 
either Mrs. Phipps or Mrs. Bowen said that Mr. Ilowenstein had 
sent them a copy of the will sometime l>efore. mentioning the time 
thre- or four days, and they knew what was in it; that, in comment¬ 
ing on the will, either Mrs. Bowen or Mrs. Phipps said “Aunt 
Ill Rose sure did love those children,” referring to the Knox 


children particularly. Narrating more particularly what took 
place at the time of the signing of the paper attached to the peti¬ 
tion, witness said: “I went up there and f told her that the will had 
been filed, and it was necessary to admit it to probate; and 1 wanted 
to know whether or not she was the only heir at law; she told me 
she was;” “then I went on to question her as to whether there was 


a brother or sister, or children of a 


brother or sister;” “I believe I 


told her 1 had prepared a petition for Mr. Ilowenstein to have the 


will admitted to probate: that under the law all people who would 


have taken if there had been no will were entitled to he notified of 


the existence of the will.” 


Thereupon witness was asked the following question: 

“Q. What if anything did you tell her with regard to the effect 
of her siguing this paper? 

“A. T do not remember that 1 told her anything. Oh, with the 
exception that it was a consent that Mr. Ilowenstein he appointed 
the executor, and that the will he admitted to probate.” 

“I told her it was necessary to issue a citation and that that would 
cost a certain small amount of money, and which cost could be saved 
if she consented that the will l>e admitted and the executor ap¬ 
pointed.” In reply to that “I think she asked me if we needed to 
file a petition, I told her it was required hv law. Mrs. Bowen seemed 
to be uncertain as to whether or not she should consent to Mr. Ilow¬ 


enstein being appointed executor, and I Assured her that he was 
under bond, that he would he required to perform all his acts with 
the approval of the Court, and that he was an entirely competent 
person to be executor. Some one said referring to Mr. Howenstein 
being agent for Mrs. Kraemer. ‘Well he was Aunt Rose’s real estate 
agent and T guess if he was all right then, he is all right 
32 now.’ ” The only persons present during the conversation 
were Mrs. Bowen. Mrs. Phipps and witness; that witness 
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afterwards called at the Home Savings Bank for the purpose of in- 
snectinp the contents of the safe denosit box and of making such dis¬ 


tribution of the jewelry in there as would be proper and also for the 
purpose of appraisement by the Court. After calling there and ob¬ 
taining the jewelry from Mrs. Kraemer s safe deposit l>ox, witness 
went to Mrs. Bowen s house, with Mr. Iiowenstein and the two ap¬ 
praisers, and inquired what personal property was there. They 
were shown some furniture, and, having previously assorted out 
certain articles of jewelry that were given under the will, they turned 
those over to Mrs. Bowen and Mrs. Bowen signed a receipt for them. 

Witness identified the receipt, which reads as follows: 

“The Home Savings Bank of Washington, 1). C. 

Washington, 1). C., Dec. 22, 1910. 

“Received from H. R. Iiowenstein Executor of the Estate of Rose 
Kraemer, deceased the following articles: One silver watch, one gold 
watch (ladies); one garnet bracelet; one pair gold plated cuff but¬ 
tons; one gold chain set with diamonds; one garnet brooch; one gold 
locket set with three pearls; one ladies’ gold filled chain; one ladies’ 
chain; one gentlemen’s gold filled chain; two silver belt buckles; 
one battle axe pin set with diamonds; one solotaire diamond ring; 
one turquoise right set with diamonds; one masonic pin; one carved 
peachstone charm; one german silver purse; one laicles’ gold chain. 

CARRIE BOWEN.” 


On cross examination, witness testified that he was employed to 
prepare the petition and that he also prepared the last will that he 
was not employed by Mr. Iiowenstein; that he received a message 
from Mr. Iiowenstein that Mrs. Kraemer desired to change her wili; 
that he went up to see her and after having executed a codicil sug¬ 
gested that it would be better to make an entire new will; 
33 that the codicil was prepared at Mrs. Kraemer’s bed- 
• side in the presence of Mr. Hauser, Mrs. Kraemer, 
witness, and part of the time Mrs. Bowen; that witness thinks 
Mrs. Bowen let them in on this occasion; that he visited Mrs. 
Kraemer twice prior to her death, once on September 30, and a few 
days before that; witness further testified. 

“Q. You told Mrs. Bowen you wanted her to sign the waiver of 
citation ? 

“A. 1 think I made the request in the course of the interview. 

“Q. And you told her if she did not sign it that you would have 
to issue a summons against her, and that it would delay matters? 

“A. I don’t know that I used the word ‘delay’ matters. I said 
it would slightly increase the cost.” 

Witness does not remember that Mrs. Bowen said she wanted to 
keep the petition and examine it further before she signed it; if she 
had, I would have left it. I think; that he made no statement, that 
he can recollect, to Mrs. Bowen; that if she signed the paper she 
could not object to the will; that witness knew'Mrs. Kraemer before 
he executed the codicil to the will; that before going up to execute 

3—2461a 
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the codicil, he called up Mr. Mauser who was in the employ of Mr. 
Howenstein, and asked him to meet him there; that he tried to get 
one or two of his friends to go with him, hut could not, and then 
he called up Mr. Howenstein s office and made a request if there was 
someone there who could go up; this was his first visit to Mrs. 
Bowen’s house; and that at the time the jewelry was given to Mrs. 
Bowen and her receipt taken Mr. Howenstein, the two court ap¬ 
praiser-, and witness were present. * 

On redirect examination, he testified that he prepared the will, to 
which he also prepared a codicil, some six months previous to pre¬ 
paring the codicil; that at the time that Mrs. Bowen signed 
34 the waiver of citation, she did not say or intimate, or indi¬ 
cate in any way, shape or form, that she thought the will 
was procured by the undue influence of any one, or that Mrs. 
Kraemer did not possess sufficient mentality to make it when she 
made it, nor did she tell him that she wanted to object to the will, 
nor did she ask if she had a right to object to it. 

On re-cross-examination, witness was asked the following question : 
•*(J. 1 will ask you whether when you came out. after the execu¬ 
tion of that will, from the room of Mrs. Kraemer, you did not meet 
Mrs. Bowen, and did not sav to her, von wondered if Mrs. Denni- 
son would object to the making of this will? 

*’.\. I have no recollection of making any such statement as that. 

I do not think 1 would, and I do not think I did. because 1 would 
have remembered making such a statement. ’ 

On redirect, witness testified that after going out of the room 
where Mrs. Kraemer executed the will, there was some conversation 
with Mrs. Bowen as he went down the stirs. “I think I asked her. 
1 think 1 told her 1 thought Mrs. Kraemer looked verv well, or 
something like that, and 1 asked her how she thought she was, and 
that she said she was all right; 1 think she said she was all right : 
that Mis. Bowen knew /hat witness was there for; she knew that he 
had come there with the will to be executed by Mrs. Kraemer, he 
made the engagement with her. Mrs. Bowen, in a general way. 
Witness does not remember whether or not he told Mrs. Bowen that 
he was coming back to have the will executed, but his best recol¬ 
lection is that she knew, from something he said, that he was coming 
out to do something further in regard to the will. 

Thereupon. II. R. Howenstein, the caveatee, was called and testi¬ 
fied that he was president of the II. R. Howenstein Company, 2S 
years of age. had been in the real estate business for fifteen 
3f> years and had qualified as executor under the will of Mrs. 

Kraemer; that immediately after the funeral of Mrs. 
Kraemer. the will was opened and he made copies on the typewriter, 
ami sent one of them to each legatee: that after that he received a 
telephone message from Mrs. Phipps, after the copies of the will were 
distributed, in which she stated that they were anxious to get the 
matter settled and the disposition of the jewelry, and also that they 
would like to have the use of the room which Mrs. Kraemer occu¬ 
pied. but the furniture and everything in to remain just as before 
her death; that he told her it was not customary to distribute the 
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personal property that early, but would do the best he could. After 
looking into the debts and finding them very small, compared with 
the value of the estate, he thought it perfectly right and proper that 
the sdwll articles should be distributed as the real estate was suf¬ 
ficient; that Mrs. Kraemer had a safe deposit box and the jewelry 
was in it; that the key to Mrs. Kraemer’s safe deposit box was in 
possession of Mrs. Bowen, and that he called upon her and explained 
the object of his visit and told her that he would go right down and 
get the jewelry; that this was subsequent to the request that the 
jewelry lie turned over to them; after receiving the key he went to 
the bank and on return from the bank with the appraisers and Mr. 
English, he had a talk with the caveator and spoke about the dif¬ 
ferent real properties; he suggested that at any time that would suit 
her. he would be glad to take her around to see them, and go over 
the matter with her more thoroughly, and show her exactly what she 
would get and explain to her about the approximate value of her 
interests in the estate; that he was present when the jewelry was de¬ 
livered to Mrs. Howen and she gave a receipt for it: and that he also 
had a communication from Mrs. Bowen, requesting that the nurse 
who had waited on Mrs. Kraemer at the time of her death be paid. 
And thereupon there was offered in evidence a letter written by the 
caveator, as follows: 

“Mr. II. Ilowenstein: 

30 Please give to bearer, Mrs. .T. Cusiek for services rendered 

for Mrs. Rose Kraemer, Twentv Dollars for nursing, 

Oblige, 

Yours respectfully, 

Mrs. CARRIE BOWEN, 

908 0 Street, N. W” 

* On cross examination witness testified that he was Mrs. Krae¬ 
mer’s confidential agent, acting for her in regard to her property, 
and that Mrs. Bowen knew this fact; that he called at the house 
not later than about the 25th. 20th or 27th of September; could 
not say the exact date; that he called there twice after the death of 
Mrs. Kraemer to attend the funeral and then called when the 
jewelry was delivered; that it was not a fact that Mrs. Phipps tele¬ 
phoned him that she had heard that the Knox’s and other lega cies 
were wearing the jewelry, nor did she explain to him that her mother 
had been down town and met some friends of the legatees, and they 
informed her that the other legatees had gotten jewelry; and that 
that they were going to change some of the diamonds from a pin to 
an ear-ring, or something of that kind. She said she was very 
anxious to get the matter fixed up. and she hoped T would push it 
along as fast as possible. Tie told her it was not customary to dis- 
tribute personal property that way but would try and arrange it as 
fast as he could, and would come up about it; that he had not dis¬ 
tributed any of the personal property to the other parties prior, 
to the time he saw Mrs. Bowen; that he did not have it at the time, 
it was in the safe-deposit bo*. He went after the key after he re- 
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ceived the telephone message. He went to the bank and took the 
jewelry out and got four or five large envelopes, placed the jewelry 
that belonged to each legatee in an envelope, put their names on the 
envelopes, and went right hack to Mrs. Bowen’s home and delivered 
it to her, and got her receipt. She seemed to he very much pleased, 
and verv well satisfied. 

Witness further testified that he had all of the personal property 
of Mrs. Kraemer in his possession, except the furniture which is in 
storage; that he has collected the rents and has them all in- 

37 tact; that he paid the nurse’s hill, because she was very 
anxious to receive her money; that he knows that if he had 

paid anv hills for which the estate is liable, that they would l>e 
charged against the estate. 

Thereupon the eaveatee rested. 

On behalf of the caveator, the caveator was produced as a witness 
and stated that he- full name was Carrie M. Bowen; that she was a 
sister of Rose Kraemer. who died on the 4th day of December. 
1910; that her sister was buried on Wednesday, and that she re¬ 
ceived a copy of the will from Mr. TTowenstein on Saturday evening; 
that she knew nothing about the will until Mrs. Muehleisen came 
and told her about it: that Mr. TTowenstein handed her the will; 
that she never read it; that she said, how much will T get: “T don’t 
remember that he said: T spoke to him in regard t«» somebody else 
in the family not being suited and be said “stick to us*, and he would 
see us through”; that she referred to Mrs. Dennison, when she re¬ 
ferred to persons not being satisfied : that TTowenstein was there only 
about three minutes: that after a while she read the will and that on 
the 14th day of December. Mr. English called between 12 and 2: 
that no one was with him: that caveator and her daughter Mrs. 
Phipps were at home: that Mr. English brought this paper in: “he 
said he wanted me to sign it and my daughter and 1 got to talking 
to him in the front room, and he said he had to get it in that day 
at two o’clock so that Mr. TTowenstein could be bonded, and my 
daughter asked him if he would not leave it and point-blank re¬ 
fused”: that he read the paper very hurriedly and not all that was in 
it; that witness never knew what was in the paper until Mr Reilly 
took her to the Court House and read it to her: that positively she 
did not know what was in it: that Mr. Reilly took her to the 

38 Court House about a week, she guesses, after the signing: that 
her daughter asked Mr. English to leave that paper, but he 

positively refused : he said he had to get it into Court hv two o’clock 
so that Mr. TTowenstein could he bonded: “my daughter asked him 
if he would leave it. to let her father look over it. and he told her. 
‘you won’t understand it’, when she took it in her hand”. 

Thereupon, witness was asked the following question: 

“When you signed that paper, did you know what von were sign¬ 
ing? A. No. sir: T did not. until Mr. Reilly took me to 

39 Court, and T did not know the name of it until he told me. 

“Q. I will ask you whether or not. when you signed that 
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paper, you knew that it might 1 e used as a har to contesting the will? 
A. No. sir. T did not. 

“Q. T will ask you whether or not you knew the effect of the paper 
you signed? A. No, 1 did not. 

“Q. T will ask von whether or not you had any other conversa¬ 
tion with Mr. English, prior to that time, about a contest of this 
will? A. Y es, when he took the will upstairs to my sister. I was 
in the room. My daughter let him in. T was in the room. Mv 
sister was so extremely nervous that she could not hold a glass of 
milk. 

“Q. 1 do not want to go into that. T only want the conversation 
you had with Mr. English. A. Tie came downstairs, and T was 
standing on the next to the lowest step: and he asked me- 

“Mr. Gatley: T object. 


“The Court: This is after the time the paper was signed? 

“The Witness: Yes, sir: the very day. 

“Mr. Baker: I asked Mr. English about this matter- 

“Mr. Gatley: 1 know you did. and I say it is a collateral matter. 
Ts this a conversation about Mrs. Dennison? 

“Mr. Baker: Yes. 

“Mr. Gatley: If you asked Mr. English that question for the 
purpose of contradicting him- 

“Mr. Baker: I did not do it for that purpose. 

“Mr. Gatley: What for. then? 

40 “Mr. Baker: I asked him. thinking I could get from him 

the facts of the case, in order to use them on my motion. 

“Mr. Gatley: 1 object to any conversation had by this witness 
and Mr. English about Mrs. Dennison. 

“The Court: 1 do not know what the purport of it is. 

“Mr. Gatley: The witness English wa< asked when he was on the 
stand, by Mr. Baker, if he did not ask if Mrs. Kraemer had exe¬ 
cuted the will: asked Mrs. Bowen if she thought Mrs. Dennison 
would contest this will: and he testified that no such conversation 
took place. 

“The Court: What materiality has that? 

“Mr Gatley: That is what T say. T say it was a purely col¬ 
lateral matter, and he i< bound by the answer. 

“Mr. Baker: T think it is material to show the mental status of 
Mrs. Bowen towards this will. We are entitled to that, under the 
authorities. 

“The Court: T do not see how you can show that. 

“Mr. Baker: T will ask the question. 

“Q. What conversation, if any, was had with Mr. English in re¬ 
gard to contesting—anybody contesting the paper writing here? 


“Mr. ( Iatley: The same objection. 

“The Court: The same ruling. 

“Mr. Baker: 1 note an exception. 

“Mr. Baker: T will ask you whether or not, when von signed 
this waiver of citation, vou knew that vou had a right to contest the 
will? * " 
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“Mr. Gatley: I object to that question on the ground that it is 
manifestly leading, and on the further ground that it is immaterial 
and irrelevant to tlie issue at bar. 

“The Court: I think she is bound to know the law about that. 

I ii«> not think the question of whether she knew or not is 
41 going to relieve her. I sustain the objection to that. 

Mr. Baker: I note an exception. 

Bv Mr. Baker: 

“(J. I will ask you what knowledge, if any, at the time you signed 
this waiver of citation, you had of your right to contest the will. 

“Mr. Gatley: 1 make the same objection. 

“The Court: The same ruling. 

“Mr. Baker: 1 note an exception to the ruling of the Court. 

Witness further testified that she was present when the jewelry 
was left by Mr. Howen^tein; that Mr. I lowenstein came up in his 
automobile, and he got the key to the bank, and he went down to the 
bank, and he got the jewelry, and he brought it tip to her. and he 
put it on the little table that he ha.- in storage now; and Mr. English 
put a paper down and told me to sign it, which I did. I don't know 
what was in that paper; but the appraisers was there the same day, 
that she never made any question for him to leave the jewelry. 
Thereupon, she was asked the following questions: 

“Q. Now. 1 will ask you whether or not. tit the time this jewelry 
was delivered, as you say it was, you had any knowledge of your 
rights as to what effect, if any, it would have upon your right to 
contest this will. A. No sir: I did not. 


“Mr. Gatley: 1 object, and move to strike out the answer. 

“The Court: I do not think it is competent. 

“Mr. Bxkkr: I note an exception to the ruling of the Court. 

“Q. 1 will ask you what knowledge, if any. you had of the rule 
of law that a party who receives a 
cannot attack that will? 


bequest or devise under a will 


“Mr. Gatley: I object. 

“The Court: The same ruling. 

“Mr. B aker: I note an exception. I think that is all on the 
question of estoppel. 

d- Gn cross-examination, caveator testified that her sister 

Mrs. Kraemer came to live with her on the 18th day of 
August and lived with her down to the time of her death, and that 
she saw her at all times during that period, night and day. and saw 
e\erybody that came to the house to see her; that she was in the 
house when the will was executed, but not in the room: that de¬ 
ceased nexer executed a codicil in her house, and that she was not in 
the loom "hen the codicil was being written or paper l>eing pre¬ 
pared- by Mr. English; that she does not remember Mr. English 
being there a few days before the will was executed, nor did he make 
an appointment with her as to when was the most convenient time 
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for him to come; nor did she say anything about coming back to 
have Mrs. Kraemer execute the will; that Mr. Hauser was there when 
the will here in question was executed, but that he was not there a 
few days before when the codicil was prepared; that on the 27th 
day of September, Mrs. Kraemer was in bed; that she is positive that 
neither Mr. English nor Mr. Hauser saw Mrs. Kraemer in her house 
in l>ed on the 27th day of September; that when Mr. Howenstein 
came up with a copy of the will, she asked him how much she would 
get: that she could not tell what was coming to her under the will; 
did not read the will when he was there, but read it a few days after¬ 
wards, does not remember what Mr. Howenstein told her what she 
would get under the will but when she read the will she found out 
that she got what was left; that she did not find out what she would 
get under the will until she talked with her attorneys; that she knew 
Mrs. Kraemer owned real estate and had a good many houses; that 
these were the only papers that she ever signed, that she did not 
know what she was signing; that when she signed the first paper 
from Mr. English, she did not know — she was signing, witness say¬ 
ing ‘‘1 was in the depths of trouble and sorrow for my sister’s death; 
and 1 was so nervous I didn’t know what I was signing.” That she 
did not think she was signing a check, she knew that, but when she 
signed the receipt for the jewelry she knew that she was sign- 
43 ing a receipt for the jewelry ; that she does not know whether 
or not she knew the contents of the receipt for tlie jewelry; 
that she did not check it off ; that she gave the key of the safe deposit 
box to Mr. II owenstein; that she knew he was executor under the 


will; that she did not know he was going to bring any property up 
to her; that he did not tell her; that she knew when Mr. English 
called on the 30th of September he took the will up to her sister’s 
room to be signed by her, but she was not in the room; but was in 
the house; she knew that Mr. Hauser and Mr. English were there 
for that purpose. Mr. English told Mrs. Kraemer in the presence of 
witness, as he walked into the room that he brought her a will; that 
she was not in the room when the will was executed; that she was 
told to go out; that after Mr. Howenstein qualified as executor, she 
wrote a note, asking him to pay the nurse’s bill. 

A\ it ness identified the note, knew the contents when she signed it; 
that on or about the 11th day of October, 1910, a gentleman called 
at the house to get Mrs. Kraemer to sign a power of attorney; that 
she was not present when Mrs. Kraemer executed the power of at¬ 
torney; that this man who called went to her room; that witness did 
not go upstairs with him. 

Thereupon, witness was asked to identify a paper and stated that 
that was the paper that he called on her with the deceased upstairs 
and wanted her to sign, so that Mr. Howenstein could get into the 
bank and get something. \\ itness identified her signature to paper. 
Thereupon the paper is offered in evidence and is as follows: 


“District of Columbia: 

“This is to certify that TT. R. Howenstein has been given the key 
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and has my permission to go into my safe deposit box at the Home 
Savings Hank. 

ROSE KRAEMER.” 


“Attest: 

Mrs. CARRIE BOWEN. 

‘‘Subscribed and sworn to before me this eleventh dav of October. 
1910. 

| seal. 1 <? FORCE W. F. SLATER, 

Notary Public.” 

44 The witness does not remember Mr. Slater calling but once. 

Thereupon, witness is shown a paper and identifies her 
daughter's signature t<> it. but says she could not swear to it. There¬ 
upon she was asked to identify another paper and stated that it looks 
like her sister s handwriting. 

Witness testified that her sister paid .$25 a month room and hoard, 
washing and ironing and nursing, and also identified a check which 
witness got cashed for her sister. Mrs. Kraeiner. Whereupon, a 
check dated September 19. 1910. for $25. payable to hearer, and 
signed Rose Kraemer. is offered in evidence; that witness had to 
endorse the check and received pavment therefor in monev at the 
Home Savings Hank at the teller's desk; another check, dated No¬ 
vember 12. 1910. payable'to the order of Rose Kraemer, for $25., 
signed by the II. R. Ilowenstein Company, endorsed by Rose 
Kraemer and Mrs. Carrie M. Bowen, is offered in evidence, this 
check was cashed by witness at the I bane Savings Bank. Another 
chec k dated November 20, 1910, drawn in the same way and en¬ 
dorsed by Mrs. Phipps and Rose Kraemer is offered in evidence; 
check containing the mark of Rose Kraemer, with witnesses Carrie 
M. Howen and Kate Sickel; this check was cashed by witness’s 
daughter and her husband at the same bank; there is then offered 
in evidence a letter dated December 19, 1910, directed to caveatee 
and signed bv caveator, which reads as follows: 


U 


December 19. 1910. 


Mr*. Ilowenstein. 

“Kind Sir: Have you paid nurse Mrs. Cusick for Mrs. Kraemer’* 
nursing? If not, please see that she gets paid, as Mrs. Cusick would 
like to have her money. 

“Respectfullv, 

“Mrs. CARRIE M. HOWEN. 

“90S () Street. Northwest.” 


\\ it ness further testified that Mrs. Kraemer paid her own milk 
bills in addition to what hoard she paid. W itness is shown a number 
of checks, the writing of which she says looks like the deceased’s, 
but she is not able to swear that it is the writing of the de¬ 
ceased. 

45 WTiereupon, in redirect examination, the following took 

place: 
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“Mr. Baker: If the Court please, to preserve the record, 1 want to 
put a question on the other issues of the case. 

“Q. 1 want to a.>k you whether or not, while your sister was living 
with you, and prior thereto, you took any particular notice as to her 
mental condition? 

“Mr. Uatley : 1 object. 

“Mr. Baker: Now, in order to keep the record straight, will you- 
Ilonor please sustain the objection for the present? 

“Mr. Gatley: What is your object? 

“Mr. Baker: It is this: 1 do not want to submit part of my case 
on the question of estoppel, and, if the Court should believe that we 
have not made a case on the question of estoppel, instruct the jury 
on the testimony on other issues. The case might go to the Court 
of Appeals, and there is no evidence on the other points. 

“Mr. Gatley: You can make vour offer- 

“Mr. Baker: I am not addressing myself to counsel. 

“The Court: I sustain the objection. 

“Mr. Baker: 1 note an exception, if your Honor please. That is 
all. Mrs. Bowen.” 

Whereupon the caveator produced Mrs. Kosa May Phipps as a 
witness, who testified that she is a daughter of the caveator and niece 
of Mrs. Kraemer, and lives with the caveator at 90S O Street and 
lived there in September, 1910; that she has always lived with her 
mother since marriage and that her aunt came to live with them 
on August 10, 1910; when interrogated as to what conversations and 
under what circumstances she had had conversations with Mr. How- 
enstein after the death of her aunt, witness stated as follows: 
40 That she saw him at the funeral and did not see him again 
until he brought a copy of the will the Saturday after she 
died; that she had a conversation with him in the presence of her 
mother and that “he told us to stick to him, and he would see us 
through all right, and 1 asked him about the case. I had phoned 
to him about the will that day. We did not know* until Mrs. 
Muehleisen came and told us that morning. He said he could not 
come up, but he did and he told us- 

“Q. (Interrupting.) Did he leave a copy of the will? A. Yes 
sir.” 

Whereupon, she was asked the following question: 

4 

“Q. Did or did not your mother say anything to him about what 
she wa ^oing to get under the will? A. Say to him? 

“Q. Yes. A. No. he said stick to him. and we put all dependence 
in him.” 

That she had a telephone conversation with Mr. Howenstein, in 
which she requested him to send a copy of the will, she told him 
Mamma would like to have a copy of will to see what was in it. 
She also had a telephone message with regard to the jewelry; that 
she had had a conversation with a lady and after the conversation 
she called up Mr. Howenstein and she told him what she had heard. 
“I asked him was this the truth.” 

4—2461a 



26 


CARRIE BOWEN VS. HERMAN R. HOWEXSTElN. 


“Q. Was that the truth? A. Did his wife have the ear-rings and 
his sister-in-law, I understood, had them and was making them into 
rings, and he told me no, and that I could hear almost anything, 
not to believe it.” 

That she had no conversation with Mr. llowenstein, in which she 
asked him to bring the jewelry belonging to her mother; 
47 that witness did not know anything about any jewelry be¬ 
longing to her mother until it was brought to the house by 
Mr. llowenstein; he came to the house and said he wanted the key 
and it was given to him by her mother; he came back the same 
afternoon and brought the jewelry; that her mother has not the 
jewelry at the present time; that she, the witness, took it hack to 
Mr. llowenstein. 

Whereupon witness was asked the following question-: 

“Q. Mrs. Thipps. were you present when Mr. English came to the 
house with a paper that he wanted you- mother to sign? A. Yes, 
sir, I was right there in the room with them. 

•*(J. Tell us exactly what happened in that regard. A. He came 
in and said that he had a paper that he wanted Mamma to sign, and 
Mamma asked him what it was and he said just a paper he wanted 
her to sign to give Mr. llowenstein the right to go ahead, and he read 
a portion of it over, and I says, ‘Will you let me have the paper?' 
Me savs. ‘What is the use; vou all don't understand it.' I said. 
‘Well, my father doesn't come in until half past nine at night, and 
1 would like you to leave it over night.' I asked him to let me have 
it over night, and he point blank refused, said it had to he in Court 
by two o'clock that day. 1 said. Father does not come in until half 
past nine. lie said. What is the use; you don't understand it.’ 
He did not read the whole paper over. I asked him to let me have 
it. and he <lid not let me have it. 

*’Q Hid he read that paper that your mother signed? A. No, 
sir. not all of it; just a portion of it. 

“(J. Was anything said about what the paper was for? 
4N A. ^ es sir. He told mamma it was nothing concerning the 
property. He said it was only to give Mr. llowenstein the 
right to go ahead and be appointed so he could go ahead with the 
property. 

“Q. To your knowledge when did your mother first learn about 
the contents of this paper? A. She first learned about it when she 
asked Mr. Keilly's advice, and la* brought us over to the Court and 
explained it. 

“Q. When, about was that? A. T really could not tell exactly 
when it was. 

“Q. You testified yesterday as to bringing- 

“Mr. Gatley: Do not lead the witness. 

“Mr. Baker: No. T am not. T am trying to fix the date. 

“Q. You testified yesterday as to certain jewelry being brought 
over and left by Mr. Howenstein. A. Yes. sir. 

“Q. Was your trip to Mr. Keilly’s office before or after that? A. 
After. 
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a Q* How long after? A. It was not a very long time, but T could 
not remember tne exact time.” 

On cross examination, witness testified that Mr. English read 
just a small portion of the paper; that she told Mr. English that 
she did not understand it; that she heard the words that he read, 
but that she did not understand it; that she cannot now tell what 
portion of the paper that he read, but that she knows he did not 
read it all; “he did not read it all. because the paper she signed calls 
for more than he read, quite a bit more”; that she found in 
40 the paper on reading it quite a bit more than he read, but 
she could not tell exactly what part he read, but she knows 
that there was a part there that he did not read; she does not know 
the portion ; she could not say, she did not understand (he paper; that 
is why she could not know the portion he did not read; that Mr. 
Reilly made it a little hit clearer. 

“Q. What things.in that paper did you lind after Mr. Reilly read 
and explained it to you that Mr. English did not read to you when 
he was at the house? A. Well, I found out that it was concerning 
the property, which Mr. English represented to us that it did not. 
That is what I found out. 

“Q. What paper are you talking about? A. The paper that my 
mother signed, whatever that is. 

“Q. Do you know the contents of that paper now? A. Well, a 
little better than I did. 

“Q. Tell me what is in it. A. Have 1 a right to answer that? 

“Mr. Baker: Yes, if you can, answer it. 

“The Witness: I cannot explain myself exactly, hut 1 know it is 
causing all the trouble now. 

“Mr. Gatley: Do you know what is in that paper now? 

“A. I could not tell you word for word, no sir. 

“Q. Can you give me the substance of it? A. No, sir; but I 
know in my own mind. 

“Q. What do you konw in your own mind about it, the contents 
of it? A. It was wrongfully signed. 

“Q. What do you know, in your own mind now, about the con¬ 
tents of that paper? A. T just do not know how to explain my¬ 

self. 

50 “Q. Notwithstanding the fact that you do not know the 

contents of that paper to-day, and cannot tell what things 
were in it after Mr. Reilly read it to you that Mr. English did not 
read to you, you want this jury to understand that Mr. English did 

not read the whole paper to you on the day that- A. No, he 

did not, Mr. Gatley. T know just what T am talking about. Mr. 

English did not read that whole paper. 

“Q. You have said that several times. A. Well, T say it again.” 

That when Mr. TTowenstein came to the house, her mother gave 
him the key to Mrs. Kraemer’s safe deposit box. he said he wanted 
to get her portion of the jewelry to give it to her. and that he 
went to the hank and came back and gave a portion of the jewelry to 
her mother; that her mother received a copy of Mrs. Kraemer’s will 
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on Saturday following Mrs. Kraomer’s death; when Mr. English 
came to the house her mother had leceivcd a copy of the will from 
Mr. Howenstein and had read it as has also the witness a few days 
thereafter. 

Witness testified that she wrote a letter shown to her at the re¬ 
quest of Mrs. Kraemer; that she did not tell her what to put in it; 
sue told her what she wanted, and thereupon Exhibit No. 8 was read 
in evidence, as follows: 

“Washington, P. C., November 11, 1910. 

“Mr. Howenstein. 

“Kind Sir: My Aunt Mrs. Kraemer has been confined to her bed 
for the past two weeks and she ask me her Niece to write to you for 
her. Mrs. Kraemer wishes you to send her a check for fifty ($50.) 
dollars. 

Respectfully, Mrs. .T. FRANK PTTTPPS. 

#908 0 Street N. W., Washington, D. C.” 

Exhibit No. 9. after being identified, was read as follows: 

“Washington. P. 0., Nov. 29, 1910. 

“Mr. Howenstein. 

“Kind Sir: By request of my Aunt Mrs. Rose Kraemer to write 
for a check of fiftv ($50.) dollars, and also a statement. 

Mrs. .T. FRANK PHTPPS. 

51 “908 0 St. N. IV. 

“P. S.—Please let her have the money as ?*oon as possible as she 
has to have a good deal of medicine &e. comforts. 

Her Neice 

Mrs. PHIPPS. ,, 


Exhibit No. 10. after being identified, was read as follows: 

Nov. 13, 1910. 

“H. R. Howenstein. 1314 F St. N. W.. City. 

“Friend Herman: Wrote von for fifty ($50.00) dollars and you 
only sent me twenty-five ($25.00) dollars Please let me know by 
return mail if T am short or what is the matter, because T drew only 
thirty dollars ($30.00) for the month of October and none in No¬ 
vember. Come and see me and explain. 

Respectfully, Mrs. ROSA PHTPPS. 

ROSE KRAEMER, 

908 O St N. IP., City." v i 

Witness identified both signatures to the letter. 

Witness further testified that Mrs. Kraemer paid her own milk 
bills and that when she dgned checks, witness wrote the body of 
the cheek and put her hand on the pen while ?he. Mrs. Kraemer, 
\\ rote her name. The?? were i^ent’fied and < fpred in evidence 
check dated November 3, 1910. to the order of hearer for $10, signed 
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Rose Kraemer, and marked “milk”; after identifying certain 
papers, the body being in her handwriting and being signed by Mrs. 
Kraemer, they were read in evidence, the one dated October 4, 1910, 
addressed to Mr. Moran, reading as follows: 


“Kind Sir. Let Mr. H. 
get some papers. 


R. Howenstein into my private box to 

Mrs. R. KRAEMER.” 


And another in the handwriting of Mrs. Kraemer reading as fol¬ 
lows : 


“Friend Herman: I hope you get in the box and : lease look out 
for the key. 

“Yours. HOSE KRAEMER.” 

Check dated October 15. 1010. for $3 00. nayable to bearer, signed 
bv Mrs. Kraemer. and endorsed bv witness: also a check dated 

ts 9 

52 October 15, for $5, signed and endorsed in the same 
way; also a check dated October 18. 1010, fo v $29.03, pay¬ 
able to Rose Kraemer. signed by the TT. R. Howenstein Company, 
endorsed by Rose Kraemer and witnessed all of which checks were 
cashed by witness at the Home Savings Bank, and the check of No¬ 
vember 12. 1010. payable to .T. Frank Phinps for $5 , and another 
one dated November 22, 1910, payable to .T. Frank Phipps for $20., 
both signed by Rose Kraemer. and endorsed by Frank Phipps and 
cashed bv him. 

Witness testified that she did not know for what they were given, 
but she does know that there was some question about cashing one 
and she had to go out with her husband and get it cashed. 

Witness further testified that she has no knowledge of any visit 
to the house, prior to the death of Mrs. Kraemer, by Mr. English 
and Mr. Hauser, except on the 30th day of September, when the 
will here in question was executed; that that was the first time they 
were there, and that there can be no mistake about that. 

Witness was further asked in regard to a seal-skin coat that be¬ 
longed to Mrs. Kraemer, as to whether or not she had not worn it 
since her death; she testified that she had not, and redirect examina¬ 
tion she testified that the seal-skin coat has not been disturbed since 
the death of her aunt; that it is still in the tar-box and is ready for 
the executor; that it was not turned over to the appraisers when 
they called because they said they did not want family pictures and 
clothes. 

Whereupon, witness was asked the following question: 

“Q. I want to ask you whether or not, while you- aunt lived with 
you, you ever noticed anything peculiar about her.” 

To which question objection was made by counsel for the caveatee, 
and the Court sustained the objection; to which ruling counsel for 
the caveator noted an exception. 
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53 Whereupon Herman R. TTowenstein was called by the 

caveator, and testified as follows: That he had }>een the agent 
of Mrs. Kraemer since March, 1903 ; that at the time of her death 
she left both real and {personal property; she left four houses, the 
values of which are set out in the petition for probate of the will, and 
that there was some trust upon the houses, all of which is set out in 
the petition ; that Mrs. Kraemer left no money in his hands at the 
time of her death; that all of the personal property she left is stated 
in said petition, except a small balance in the Home Savings Bank of 
something like $7. 

Thereupon, counsel for the caveator offered further proof on the 
other issues involved in this case and offered to give evidence tending 
to prove that at the time of the making of the will to which the caveat 
was filed, that Mrs. Kraemer was of unsound mind; also offered evi¬ 
dence tending to prove that the will was made under undue in¬ 
fluence of the parties mentioned in the caveat, and stated to the 
Court that the caveator had no more evidence on the issues of 
estoppel. 

Thereupon, the caveatee recalled Walter C. English, who was 
shown a paper dated September 27, 1910. and identified thereon 
the signature of Mrs. Kraemer, signed in his presence; that said 
paper was prepared by him at Mrs. Kraemers house on O Street, 
at the bed-side of Mrs. Kraemer, in the presence of Mr. Ilauser, Mrs. 
Kraemer and witness; that Mrs. Bowen was there part of the time at 
least. Witness identified his own signature and that of Mr. Hauser 
and the signature of Mrs. Kreamer; he stated that the signatures 
of Mr. Hauser and himself were placed therein immediately after 
the paper was signed by Mrs. Kraemer; that it was signed in the 
presence of Mr. Ilauser and himself. Thereupon the paper 
51 is offered in evidence to which objection is made by counsel 
for the caveator on the ground that it has nothing to do with 
the question of estoppel, but the Court overruled said objection, 
and counsel for the caveator noted an exception, and said paper 
reads as follows: 

September 27, 1910. 

“I hereby revoke so much of my will dated February second, 
1910. l>equenthing certain property unto Mollie Dennison, and in¬ 
stead and place thereof I give and bequeath unto said Mollie Denni¬ 
son only my round diamond breast pin. 

‘‘I give and bequeath unto Carolyn TTowenstein. in addition to 
other property bequeathed to her in said will, one of my diamond 
ear-ings, the other of my ear-ings I give and bequeath unto Annie 
Knox. The other of the rings having in whole or in part diamond 
settings. 1 give and bequeath unto Carrie Bowen. 

(< I hereby confirm all other provisions of mv said will excepting 
onlv as changed bv this codicil. 

“BOSE KRAEMER. 

L. L. HAUSER, Witness, 

1319 F St, N. W. 

WALTER C. ENGLISH, 

Fendall Bldg.” 
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And thereupon caveator called Mrs. Rose May Phipps, who testi¬ 
fied that she is the person mentioned in the will as Rose Phipps, to 
whom a legacy of $500 is left, and that she understands if her 
mother wins her case, she will lose her $500; that she has never dis¬ 
cussed the matter with her mother at all; that she is willing to give 
up the $500 in order that her mother may win the ease. 


This is the substance of all the testimony in the case. 

Thereupon counsel for the caveatee moved the Court to instruct 
the jury that as matter of law the caveator was estopped from con¬ 
testing the will of said Rose Ivraemer. 

Thereupon arguments were had; that before the Court decided 
said motion, the following took place: 

55 “Mr. Baker: If your Honor please, before you decide on 

the motion pending, 1 have read the record over, and find 
I did not make a tender of the answer l expected to certain ques¬ 
tions, and 1 want to save the questions in regard to her legal rights. 

“I offer to prove by the witness, the caveator, that she did not 
know she had a right to caveat this will at the time she signed that 
paper or at the time she received the jewelry for which she gave a 
receipt, and that she did not learn she had a right to caveat the 
will, until she consulted her attorney, Mr. Reilly. 

‘‘The Court: She was ignorant of the law at that time; is that 
it? 


“Mr. Baker: Yes. I want to show she was ignorant of the law, 
and she did not know she had the right when she signed any paper 
or received the jewelry, that that in any way affected any right she 
might have to raise any question with regard to the property. 

“Your Honor said ignorance of the law. 1 want to state we offer 
to show she was aware of another will, and she believed the other 
prevented her from caveating this will. We offer to prove that. 

“The Court (Mr. Justice Barnard) : The question in this case 
seems to be, gentlemen, to know what effect the voluntary agreement 
of a party, who is the only party in interest as to the probate of a 
will, her voluntary agreement that the will 1* admitted to probate 
and record has iq>on her right to come in and file a caveat. 

“Counsel for the caveator think that Section 137 of the Code au¬ 
thorizes her to come in and file a caveat within three months, as to 
personal property, and within a year as to real estate. 

56 The question in my mind is whether or not that is true, in 

. # «*se of this kind. It does not seem to me there is anvthing 

in this case, in the facts of the case, that would relieve her from the 
effect of her agreement, admitting the will to probate, unless this 
section gives her that right to come in and file a caveat anyway. 

‘/Section 135 seems to provide for a case of this kind_ 

“ Tf all parties interested adversely to the will shall waive the 
notice aforesaid, and consent that the will be admitted to probate 
and record, it may be so admitted to probate and record without the 
proceedings directed as aforesaid; provided, that in no case shall 
any will or testament be admitted to probate and record, save upon 
formal proof of its proper execution.’ 
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‘‘I do not know that 1 am able to distinguish this case from any 
other case of judgment by consent, judgment where the parties are 
sui juris, and are cognizant of the facts, or supposed to be cognizant 
of the facts and of the law, and consent to a judgment, and then 
afterwards want to set that judgment aside. 

“It would be a curious state of affairs if a party who is sui juris 
could not waive the question of time and come into a court and con¬ 
sent to a decree. 

“The question here of course is one of estoppel, by reason of the 
bar and by reason of the acts of the caveator after the probate of the 
will. Counsel contends she did not understand what she was doing 
when she signed that consent for the probate of the will. That seems 
to be entirely disproved by her own statements of what she did 
afterwards. 

“Whether or not the receiving oT the jewelry, the request- 

57 ing of payment to the nurse, would amount to an estoppel, 
of itself, it certainly shows that she understood the effect of 

the paper she had signed; that it placed the executor in charge of 
the estate, and gave him the control of the estate, so that he could 
pay the debts and could distribute the jewelry, these special be¬ 
quests that were made of the jewelry and then what was left over 
was turned over to her, and she receipted for it. 

“It muv be that as to that, she could have returned it mid left 
everything in statue quo, but she does not leave everything in 
statue quo. 

“Here is a case where the Court makes a formal adjudication in 
regard to this will; it is a proceeding in rern; the will is a will, and 
it is by her consent, and she is the sole heir of the decedent. She 
consents that it he admitted to probate—that is the effect of her 
consent, that it l>e admitted to probate and record, and that Mr. 
Howenstein take charge of the estate. 

“Now having consented to that Mr. Howenstein not only took 
charge of the estate, but gave a bond of five thousand dollars, with 
the necessary expenses incident thereto, and incurred other obliga¬ 
tions, by turning over this jewelry, which it is said he had no right 
to turn over until the end of the year anyway. Still that is a matter 
l>etween himself and the accounting officers, I take it, liecause the 
title went to him; under the probate of the will the title went to 
him, and if he was satisfied he was [lerfectly safe in doing so he 
could take that risk, and the legatees who received that jewelry, got 
perfect title, so far as they were concerned. All of those things oc¬ 
curred after her consent was filed. 

“The paper that she signed, while it does not expressly 

58 say, as the statute says, ‘Waive the notice aforesaid, and con¬ 
sent that the will be admitted to probate and record,’ vet it 

is the same in effect. This is what she says: 

“ ‘I, Carrie Bowen, sole heir at law and next of kin of Bose 
Kraemer, deceased, being acquainted with the contents of the |»eti- 
tion of Herman R. Howenstein, dated December 14th, 1910, and 
hereto annexed, consent that the Court may act upon said petition 
without further notice to me/ 
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“That, of course, waives the citation. 

“ ‘I further consent that said Herman R. Howenstein be ap¬ 
pointed executor of the estate of said decedent, and that lie be re¬ 
quired to give only such bond as the Court may require.’ 

“Now, at that time she was a person sui juris, she was a person 
of intelligence, she had a copy of the will in her possession, she had 
known her sister had been ill at her house and had died at her 
house; that she had been there since August, and her death occurred 
in December, 1 think.. She admits all those facts, and the evidence 
of the case shows also that she was signing letters and signing 
checks during all of this time, after the will was executed, to the 
knowledge of this caveater. So those facts are all in the record. 

“I have gone carefully over the testimony to see if by any possi¬ 
ble chance the case ought to he submitted to the jury as a matter of 
fact, but there seems to l>e nothing hut the question of law in the 
case, as to whether or not she is privileged to go on and file a caveat 
after coming into Court and consenting that the will be admitted 
to probate and record, in the language she used in this paper, under 
the circumstances shown in the case. 

“On that paper being filed what did the Court do? 

59 ‘The Court upon consideration of the petition of Herman 
R. Howenstein, filed herein, and of the waiver of citation and 

publication and advertisement, and the consent of the adult heir at 
law, and it appearing to the Court that the will of Rose Kraemer, 
.deceased, bearing date of September .*10. 1910, has been duly filed, 
the execution thereof proved by the oath of two attesting witnesses 
thereto, and no objection having been signified to the Court, it is by 
the Court, this 16th day of December, A. D. 1910; 

“ ‘Ordered, adjudged and decreed, that said will be and the same 
hereby is admitted to probate and record, as to real and |>ersonal 
property, as the last will and testament of Rose Kraemer deceased; 
and it is further 

“ ‘Ordered and decreed that Letters Testamentary thereon be, and 
the same are hereby granted, unto Herman R. Howenstein, the 
executor named in said will, upon his giving bond in the penalty 
of five thousand dollars, conditioned for the faithful performance 
of his trust.’ 

“That is a solemn judgment in a case where the Court had juris¬ 
diction of the parties and the subject-matter. Tt is by consent, and 
it seems to me that is in analogy to the well-known principles, that 
where a party is going to litigate, he must do so before they make 
payment; that is, in this case, if they are going to litigate they must 
do so before they consent to a decree that is sought. 

“There is not any possible excuse why she should not have seen 
what was in that paper, and why she did not know what was in it, 
according to her own statement. She had the paper before her, she 
had a copy of the will before her, and she knew the fact® surround¬ 
ing it; she knew the relation Mr. Howenstein sustained to the de¬ 
cedent, and had sustained for years. So that if she was 

60 going to litigate, she ought to have litigated before that un¬ 
less this statute gives her the privilege to do it anyway, to 

file a caveat after making that consent. 

5—2461a 
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“The case that would seem to me to be the most nearly in point, 
cited, was the case in 4Gtli Hun., in the matter of Soule; That case 
does not come anywhere near this one at all. In that case the Court 
said: 

“ ‘It is contended that the recitals in the decree admitting the 
will to probate, to the effect that the petitioner appeared by counsel 
and consented thereto, is conclusive evidence of the facts recited, and 
that the petitioner is now barred or estopped from maintaining these 
proceedings by reason thereof— 

“Not a case where it was a signing of consent by the party herself 
or himself, but a case where the attorney apj>enred and consented 
thereto, as recited in the decree. 

“ ‘Hut we cannot assent to this proposition. Section 2(>47 of the 
Code gives to the person interested in the estate the right, within 
one year after probate, to petition that the probate be revoked. If 
the recital in the decree is conclusive evidence of the fact recited, 
then any clerical error or mistake that may be made in drafting 
recitals or fraud practiced will cut off an heir at law from the right 
given by the Code to have the probate revoked'— 

“Simply correcting a matter that might have been the mistake 
of a clerk in that case. 

“ ‘Section ’.idol provides that upon the return of the citation the 
Surrogate must proceed to hear the allegations and proofs of the 
parties, and under section 2().V2, if the Surrogate decides that the 
will is not sufficiently proved to be the last will of the testa- 
til tor. or is for any reason invalid, he must make a decree con¬ 
firming the probate. Under these provisions the parties have 
the right to give evidence before the Surrogate. The recitals in the 
decree may be. doubtless are, prinia facie evidence of the facts recited, 
but we apprehend that the petitioner has the right to show the ex¬ 
istence of facts which will relieve her from any claim that she is 
barred or estopped from maintaining the proceedings.’ 

“Now 1 think this case does not show anv fact to relieve her from 

% 

that condition at all. There is no mistake about the fact of what 
she di<l. no mistake about the decree which followed the consent, 
and it seems to me she is barred and estopped from this proceeding. 

“It seems to me that that section refers only to cases where they 
are notified and have failed to come in and make any response or 
any consent, but stand on their legal rights, whatever they are, 
without making any appearance at all, and the decree if it is entered 
after the will is admitted to probate, then they can file a caveat; but 
where in advance of the citation being issued, they come into Court 
and voluntarily agree in writing that the will Ik? admitted to probate 
and record, it seems to me that cuts them ofT from that right. 

“My impression is so strong on that that I think I need not take 
up any further time. The case of Craighead, that has been referred 
to. does not decide anything. That is a case where the Court did 
not entertain jurisdiction at all except as to personal property, to 
say that the time was too late, when an attempt was made to file a 
caveat, and as to the other, there was nothing before it: and I think 
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I will have'to leave it to the Court of Appeals to say whether they 
uphold that ruling in this case. 

62 “Mr. Baker: In order to got the record straight, T want 
to note an exception to the Court holding that we are estopped 

from further proceeding. 

“My understanding is the Court instructs the jury on each of the 
issues? 

“The Court: 1 think 1 will have to instruct them on all six 
issues. 

“Mr. Baker: Then 1 want to note an exception separately to the 
instruction of the Court on each one of the issues. 

“The Court: Very well. Of course as to Ihe other three issues 
I simply instruct them because of the finding on the question of 
estoppel there can be no proof put in. they not being at liberty to 
go on and try those issues. 

“Mr. Baker: Will your Honor make what you have said there a 
part of the record, so that we will have that matter in the instruc¬ 
tions to the jury? 

“The Court: I think the stenographer has it. 

“Mr. Baker: When von instruct the jury that they are to an¬ 
swer those other issues by reason of that fact? 

“The Court: Oh, yes. 

“Gentlemen of the jury, under the view the Court takes of the 
law in this case, and the facts that have been submitted on the ques¬ 
tion of estoppel, 1 instinct you that you shall return a verdict here, 
answering the first, second and third issues in the affirmative, the 
fourth issue in the affirmative, and the fifth and >ixt 1 i issues in the 
negative. The reason why I tell you to answer these other interro¬ 
gatories are that the Court being of opinion that the caveator is 
estopped from raising these issues after having consented to the 
probate of the will, and the will having been admitted to probate 
and record, the executor having been appointed, and other 

63 facts having taken place, as shown in the evidence, that she 
has no right to produce evidence on the other three issues that 

are involved in the case. 

“The will is prima facie proven, and the facts are sufficient to 
warrant the Court holding that, in the judgment of the Court, she 
is estopped from questioning the probate of the will, and therefore 
you will simply answer the other issues as I have indicated, because 
she would be estopped from putting in testimony, if she wanted to 
do so, as to the other issues. 

“Mr. Baker: Will your Honor let me have an exception as to 
all you have said to the jury on the question of estoppel? 

“The Court: Yes. 

“Mr. Baker: On the ground that the question of estoppel, as 
involved in this case is a question of fact that would have to be 
decided by the jury, on all the evidence in the case. 

“I want to state that we contend as matter of law that the Court 
should instruct the jury there is no estoppel in this case.” 

Thereupon, counsel for the caveator noted an exception to the 
granting of said motion to instruct the jury that, as matter of law. 
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tlie said caveator is estopped from contesting the will of said Hose 
Kraemer, and the Court thereupon instructed the jury as to each of 
the several issues as follows: 

As to the first issue, in the affirmative, to which an exception was 
duly noted; as to the second issue, in the affirmative, to which an 
exception was duly noted; as to the third issue, in the affirmative, 
to which an exception was duly noted; as to the fourth in 

64 the affirmative, to which an exception was duly noted; as to 
the fifth issue, in the negative, to which an exception was 

duly noted; and as to the sixth issue, in the negative, to which an 
exception was duly noted. All of which said exceptions were noted 
by the Court on its minutes and are signed by the Court as a part 
of this Bill of Exceptions, this 9th day of August, 1912, nunc pro 
tunc. 

JOB BARNARD, Justice. 

(Endorsement: Bill of Exceptions. Filed May 27, 1912. Jame3 
Tanner. Register of Wills. I>. C. Clerk of Probate Court.) 

65 Designation for the Transcript of Record. 

The Register of Wills will make up the transcript of record for 
the Court of Appeals, and include the following papers: 

1. Petition for prohate of will and waiver of citation. 

2. Order admitting will t<> probate and granting letters testamen¬ 
tary. 

3. Caveat to will, filed January 10, 1911. 

4. Answer of Herman R. Ilowen-tein to caveat, tiled January 18, 

1911. 

5. Replication, filed February IN, 1911. 

6. Issues, filed December N, 1911. 

7. Third Minute Entrv. Verdict sustaining the will, filed April 
15, 1912. 

8. Order confirming verdict and allowing appeal, filed May 8, 

1912. 

9. Order of June 7. 1912. filed June 7. 1912. 

10. Assignment of Errors, filed Tune 11, 1912. 

11. Order extending time for filing bill of exceptions, filed June 
14, 1912. 

12. Bill of exceptions, signed August 9. 1912, tiled May 27 1912 

13. This designation. 

D. W. BAKER, 

WM. B. RETLLY, 
Attorneys for Caveator. 

The above designation is satisfactory. 

MADDOX and HATLEY, 

Attorneys for Caveatee. 

(Endorsement: Designation for Transcript of Record Filed 

Awe. 19, 1912. Tame? Tanner. Renter of Wills, D. C. Clerk of 
Probate Court.) 



CARRIE BOWEN VS. HERMAN R. HOWENSTEIN. 


37 


66 


Order. 


Upon motion of the caveator, it is this 20th day of August, 1912, 

Ordered, that the time to file the transcript of record in the above 
entitled cause, be, and the same is hereby, extended until and in¬ 
cluding Monday, September 16, 1912. 

By the Court: 

ASHLEY M. GOULD, Justiee. 

We hereby agree to the extension in the above order: 

MADDOX and GATLEY, 

Attorneys for Caveatee. 

(Endorsement: Order extending time of filing transcript of record 
filed Aug. 20, 1912. .Tames Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 


67 Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, To wit: 

1, Louis A. Dent, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, Do Hereby Certify the foregoing pages, 
numbered from 1 to 6(3, inclusive, to be true copies of the originals 
of certain papers on file in the office of the Register of Wills, Clerk 
of the Probate Court, in case No. 17,604 estate of Rose Kraemer de¬ 
ceased, wherein Carrie Bowen is appellant, and Herman R. Howen- 
stein is appellee, the same constituting a full, true, and correct tran¬ 
script of record of proceedings had in said cause according to the 
Deisgnation of counsel filed therein and made a part hereof. 

I Further Certify, That the bond for appeal, in the penalty of Two 
Hundred dollars, was duly filed by said appellant, and approved by 
said Court on the 15th day of May, A. D. 1912. 

In Testimony Whereof, T hereunto subscribe my name and affix 
the seal of the said Probate Court, this 7th day of September, A. D. 
1912. 

.[Seal Supreme Court of the District of Columbia, 

Probate Jurisdiction.] 

JAMES TANNER, 

% Register of Wills for the District of Columbia, 

Clerk of the Probate Cov/rt. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2461. Carrie Bowen, appellant, vs. Herman R. Howenstein. Court 
of Appeals, District of Columbia. Filed Sep. 12, 1912. Henrv W 
Hodges, clerk. ^ 




